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3TTIr  (3rittl)  IrRT  qTRiT
Passed  by Shri  Akhilesh  Kumar,  Commlssioner (Appeals)

Arising  out  of  Order-in-Origlnal   Nos.  SD-02/08/AC/2014us  dated  30.01.2015,   passed  by.  the
Asslstant  Commlssioner,   Servlce  Tax,   Div-ll,  Ahmedabad  (At  present,  Central  GST  &  Central
Exclse,  Div-VII,  Ahmedabad-North)

3Tfled  tFT  "  qu  Tan  Name & Address of the Appellant / Respondent

Appellant-M/s   Adani  Energy  Limited  (Now  known  as  M/s.  Adani  Gas  Ltd),  8t'`  F[ooL

Heritagebuilding,AshramRoad,Usmanpura,Ahmedabad.

Respondent-  Assistant  Commissloner,  Service  Tax,  Div-H  Ahmedabad  (At  Present,  Celitral
GST &  Central  Excise,  Div-Vll,  Ahmedabad-North).

q*  talaFT  qu  of}a  3TT€pT  a  3Twi\q  3T=ffl  FT€iT  €  al  ng  Efl  3rfu  t}  rfu  qanf?orrtl  ira
q{]iT  TTT  UFT  3rfaqFTS  q}  3]flq  ar  graorpr  3riiF  qng€T  tf5T  fl¢5<7i  € I

Any  person  aggrleved  by  this  Order-ln-Appeal  may  flle  an  appeal  or  revision  application.  as  the
one  may  be  agalnst  such  order,  to the  approprlate  authority  ln the following way

rm iTRT qFT giv entr

Revision application to Government of India  :

VI:rm¥H=T¥grSan¥#4Edig=ffi=#ed#di%S=ife:¥rm=l
(I)            A revlslon  appHcation  hes tothe  under secretary,  to the  Govt   oflndia,  Revision Apphcation  unlt
Mlnistry  of  Finance,  Department  of  Revenue,  4th  Floor,  Jeevan  Deep  Building,  Parllament  Street,  New
Delhi  -110  001  under Sectlon  35EE  of the  CEA  1944  In  respect of the following  case,  governed  by tirst

provlso to  sub-section  (1)  of Sectlon-35  ibid

t„         tTf±  TTTtl  di  rfu  a  FTFa  i  ffl  vffi  ETfa  5Twi  a  fan  `Tu5TTTh  "  3Tffl  fflFTi  q  FT``                          ..:`.                  ``                 ``.``                ``.``:.``                         `.`.                               ```.:.`                       .`.`.:                                     `.                `.                                             .

(Ii)           ln  caseof  any  loss  of goods  wherethe  lossoccurintransitfrom  afactoryto  awarehouse  orto
another  factory  or  from  one  warehouse  to  another  durlng  the  course  of  processlng  of  the  goods  ln  a

`w`arehouseorinstoragewhetherlnafactoryorinawarehouse.
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©       rm tS qT5i fan iTt¥  " rfu F falTffin FTtl q{ IT FTa S faith + rfu gr tri FTa tR FTrH
Ir;;  a  f`i:+€  a  qTha  i  di  qTTtT a  FTE{ fan Tr¥  FT  riFT  i  faqifafi € I

(A)        ln  case  of rebate  of duty  of excise  on  goods  exported  to  any  country  or territory  outside
India  of on  exc.isable  material  used  in  the  manufacture  of the  goods wh.ich  are  exported
to  any  country  or territory  outside  lnd.ia,

(TJ\

(8)

(c)

(2)

tTfa gr qFT griTiT ftry fan rm a aT8¥  (aTiF " `FiT tri)  fidfi fan Tffl Eta a I

ln  case  of  goods  exported  outside  India  export  to  Nepal  or  Bhutan,  without  payment  of
duty.

E¥F¥thaFffl%SS¥*fualchmaapFT¥m¥*ut*¥2¥98chrmqut=£

Credlt   of   any   duty   allowed   to   be   utilized   towards   payment   of  excise   duty   on   flnal
productsundertheprovlsionsofthlsActortheRulesmadethereunderandsuchorder
ispassedbytheCommlssloner(Appeals)onorafter,thedateappolntedunderSec109
of the  Finance  (No.2) Act,1998

•................         :       ..................... :.`             .............                         ` .........              `.

j}  :;t]igIT  zi  ffler  a3m-6  FTenT  zfl  ife  rfu  an  ETrRT  I

The  above  applicatlon  shaH  be  made  ln  duplicate  ln  Form  No   EA-8  as  specifled  under
Rule,  9  of Central  Exclse  (Appeals)  Rules,  2001  within  3  months from the  date on which
the order sought to be appealed against is communicated  and  shaH be accompanied  by
two  copies  each  of the  010  and  Order-ln-Appeal   lt  should  also  be  accompanied  by  a
copyofTR-6ChallanevidenclngpaymentofprescribedfeeasprescribedunderSectlon
35-EE of CEA,1944,   under Major Head  of Account.

Rfaffl 3riiF 3 ITer ri HFT FT F rna wh en ed an a ill wi 2oo/- th TTFT Efl ur
3ife tFTEf UFT RT Tt5  ae ti GZITIT d al  iooo/-   tfl  tffi FT a ifli{ I

The  revision  application  shan  be  accompanied  by  a  fee  of  Rs 200/-where  the  amount
Involved  is  Rupees  One  Lac  or  less  and  Rs.1,000/-where  the  amount  involved  is  more
than  Rupees  One  Lac.

th gr  an i3iqTiF gr qu wiTgiv Stem iFTraldrFT a rfu 3TTha-
Appeal to  Custom,  Excise,  &  Service Tax Appellate Tribunal.

(1)         tffi i3iqTap qu chian,  1944 tft qiiIT 35-fl/35-¥ a 3Tch-

(q5)

(a)

Uncler Section 358/ 35E of CEA,1944 an  appeal  lies to  :-

sffal=ifdr qfae 2  (1) ff q FT 3TFT a 3Tan di 3Tife,  3Twh ri nd * th gr, tEN
- gr qu wiitFT 3TEN qiqi[fgiv ffgiva an qien gil ffl, 3TFTiFTFT * 2nd FTan,

qu  aria  ,3TFTaT  ,faeTFTiT,3TFTETaiE -380004

To  the  west  regional  bench  of  Ciistoms,  Excise  &  Servlce  Tax  Appellate  Tribunal  (CESTAT)  at
2nd  floor,Bahumah   Bhawan,Asarwa,Glrdhar  Nagar,  Ahmedabad      380004    ln   case  of  appeals
other than  as  mentioned  in  para-2(I)  (a)  above

--,- T--`\/
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The   appeal  to  the  Appellate  Tribunal  shaH   be  filed   in  quadruplicate  in  form   EA-3   as

prescribed    under    Rule    6    of    Central    Excise(Appeal)    Rules,    2001     and    shaH    be
accompan.led  against (one which  at least should  be accompanied  by a fee of Rs.1,000/-,
Rs.5,000/-and  Rs.10,000/-where  amount  of duty  /  penalty  / demand  /  refund  is  upto  5
Lac,  5  Lac to  50  Lac and  above  50  Lac respectively in the form  of crossed  bank draft in
favour  of  Asstt.  Registar  of  a  branch  of  any  nominate  public  sector  bank  of  the  place
where  the  bench  of  any  nominate  public  sector  bank  of the  place where  the  bench  of
the Tribunal  is  situated.

(3)¥dFTfinerTanfatrfuqFxp¥ap-%¥gr#%alfinrfeqflTFed¥±¥#qan8Tfi¥¥
=marft]tFquT qi ap  3Tjtd  an an  {]itFT{  qi  ng  3TTaFT  fan tin a I

In  case  of the  order  covers  a  number of  order-in-Original,  fee for each  0.I.0.  should
paid   in   the   aforesaid   manner   not  withstandlng   the  fact  that  the   one   appeal   to.       LI__   r`__.._I   /`^`,+     ^f.   +ha   raeo   ma\/   hf:

(4)

Appellant  Tribunal  or  the  one  application  to  the-Central  Govt.  As  the  case  may  be,
L'C|'u     Ill     |'lt=     all,'\,`J-,\ ,,,,-....- '      -I_.

filled  to  avoid  scriptoria work  .If excising  Rs.1  Iacs fee  of Rs.100/-for each.

;erTfu¥2ifegr#7°#ffiEfff=San¥rfu¥5¥oFTanRE_3TraH#
fat an dr fflfae I
One copy of application or 0.I.0.  as the case may be,  and the order of the adjournment
authority shaH   a  court fee stamp  of Rs.6.50  pa.ise as  prescribed  under scheduled-I  item
of the court fee Act,1975 as amended.

(5)     gT ch¥ rfu nd al fin ed nd fan th 3ir fl rm 3rfu fan rm a ch th qu,
an  Gi]qurE] gr  q a-qTqi{{ 3Tfliiiq  fflmfatFquT  (tFTffiia)  fir,  1982  i faftr a I

(6)

®

Attention  in  Invited to the  rules coverlng these and  other related  matter contended  .ln the
Customs,  Excise  &  Service Tax Appellate Tribunal  (Procedure)  Rules,1982.

th gr,  tffi i3iqTFT gr qu aiTTFT 3TtPrat iFTofa5FT en  S rfu 3rftal a nd +
rfu enIT (I)t`miintl) qu   E (I'c`mlt9 an  H»„ TF an  an  Hfand i I 6Talfi;,  3rfQiiEH i± Gin io
aeon    €    I(Section   35  F of the Central Excise Act,1944,  Section 83 & Section 86 of the Finance Act,
1994)

an3Eq]IQ.TH3itdrHairfu`QTTfaiiFan"rfurfuin"(I]`ItyL>t`nTfnded]-
(I)          t5i«,fl.0,Tjds]iDaia3iTfatifeofit:

(ii)        fin3TiFTifeifeErfuuftr;
(ili)      drifefanaTfant,a;aEaanuftr.

-:qtq±an'rfu3Ttfrar'*qFa*enITagr*.at]'H'€Tfdrt-rfnd*fantFQT*anfanmi.

For  an  appeal  to  be  filed  before  the  CESTAT,10%  of the  Duty  &  Penalty  conflrmed  by
the  Appellate  Commissloner  would   have  to  be  pre-deposited,  provided  that  the  pre-
deposit amount shau  not exceed  Rs  10  Crores   lt may be noted that the  pre-deposit ls a
mandatory  condltion  for  fllmg   appeal  before  CESTAT   (Sectlon  35  C  (2A)  and  35  F  of  the
Central  Excise Act,1944,  Sectlon  83  &  Sectlon  86 of the  Flnance Act,1994)

Under Central  Excise  and  Service Tax,  "Duty demanded"  shaH  include:
(i)           amountdetermined  undersection  11  D.,
(ii)         amountof erroneous cenvatcredittaken;
(iii)        amount payable  under Rule 6 of the  cenvat credit Rules.

5H  Eu  3TTaQT  g qfa  3TitFT qriapgiv * "er aff  a.Tff 3T"  a.Tff in ang faaTfca a al giv fir 7rty Q.Tff
aioo;OIrqT3italfaTaFapfarfu@aTas*ioo;OIrtFTd}enedai

lnviewofabove,anappealagalnstthlsordershaHliebeforetheTrlbunalonpaymentof
°/o  of  the  duty  demanded  where  duty  or  duty  and  penalty  are  ln  dispute,  or  penalty,  where

alty  alone  is  in  dispute  "
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ORDER-IN-APPEAL

1.          This  order  arises   oijt  of  an   appeal   filed   by   M/s.   Adani   Energy   Limited

(now  known  as  M/s.  Adani  Gas  Limited),  8th  Floor,   Heritage  Building,  Ashram

Road,     Usmanpura,    Ahmedabad     (hereinafter    referred    to    as    `appe//ar)f')

against    Order    in    Original     No.     SD-02/08/AC/2014-15    dated     30.01.2015

(hereinafter  referred   to   as  `fhe  /.mpugned  order?   passed   by   the   Asslstant

Commissioner,         Service        Tax,         Divis.Ion-II,        erstwhile        Service        Tax

Commissionerate,   Ahmedabad   (hereinafter  referred   to   as  `fhe  adjuc/j.cat/.ng

authorityr).

2.          Facts   of  the   case,   in   brief,   are   that   t:he   appeilant   is   engaged   in   the

manufacturing    of    Compressed     Natural    Gas    falling     under    Chapter    Sub-

Heading    Number   27112900    of   the   Central    Excise   Tariff   Act,    1985.    The

appellant  was  also  engaged  in  providing  taxable  services  under  the  category

of   Technical   Inspection   and   Certification,    Maintenance   or   Repair   Service,

Transport  of  Goods   by   Road,  Transport  of  Goods   by   Pipeline,   Input  Service

Distributor,    Advertising     Space    or    Time,     Sponsorship    Service,     Business

Support   Services,   Supply   of  Tangible   Goods   for   Use   Service   and   was   also

holding  Service  Tax  Registration  No.  AABCG5533EST001.

2.1      It  was  observed  during  the  course  of  audit  of  records  of  the  appeuant

carried  out  by  the  departmental  audit  officers  that  the  appellant  had  received

income  under  the  head  of  Rent  Income  from  their  domestic  cust:omers.  The

said    income    was    being    charged    by    the    appellant    in    the    bill    raised    to

customers   by   mentioning   rental   income,   towards   supply,    installation   and

maintenance   of   measurement   equipment   at   the   customer's   premises.    It

appeared  to  the  audit  officers  that  supply  of  measurement  equipment  to  the

customers  and  it's  maintenance  fall  under `Supply  of Tangible  Goods  Service'

defined  under  Section  65(105)(zzzzj)  of  the  Finance  Act,   1994  and  that  the
`Meter  Rent  Income'  was  consideration   on   which   the  appellant  was   requirec!

to  pay  Service  Tax.   Based   on  the  audit  observations,   a   Show  Cause   Notice

was  issued  vide   F.No.   SD-02/SCN-56/Adani   Gas/13-14  dated   17.10.2013   to

the  said  appellant  for  demand  and  recovery  of  the  Service  Tax  amounting  to

Rs.  4,84,755/-Ieviable  on  the  amount  received  by  them  towards  ``Met:er  Rent

Income"   during   the   period   from   16.05.2008   to   31.03.2013.   The   SCN   also

proposed  recovery  of  amount  alongwith  interest  and   proposed  imposition  of

._+enalty   as   well   as   late   fee   under   relevant   provisions   of   the   Finance   Act,

E=
Page 4 of 19
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2.2      The     show     cause     notice     issued     from     F.No.     SD-02/SCN-56/Adani

Gas/13-14    dated    17.10.2013    has    been    adjudicated    by    the    adjudicating

authc)rity  vide  the  impugned  order,  as  briefly  reproduced  below:

(i)     The   service   provided   by   the   appellant   and   the   amount   collected
from   the   domestic   customers   under   head   ``Meter   Rent   Income"
squarely    fall    within    the    purview    of    the    definition    of    ``taxable

service"       of      ``Supply       of      Tangible       Goods       under       Section

65(105)(zzzzj)  of the  Finance  Act,1994.  Accordingly,  the  demand

of   Service   Tax   amounting   to   Rs.   4,84,755/-has   been   confirmed

under  the  category  of  ``Supply  of  Tangible  Goods  Services"  under

Section  73  (1)  of the  Finance  Act,1994,  by  invoking  the  extended

period  alongwith   interest  thereon  at  the  applicable  rate  under  the

provisions  of Section  75  of the  Finance  Act,  1994.

(ii)    A   penalty   of  Rs.   4,84,755/-   has   been   imposed   on   the   appellant
under  Section  78  of the  Finance  Act,1994.

(iii)   He  also   imposed   Penalty  on  the  appellant  amounting  to  Rs.   200/-

per  day  or  at  the  rate  of  2%  of  such  tax  per  mont:h  whichever  is
higher  starting  wit:h  the  first  day  after  t:he  due  date  till  the  date  of

actual   payment  of  the  outstanding   amount  of  Service  Tax   under

Section  76  of  the  Finance  Act,   1994  calculated  for  t:he  period  from

01.04.2008  to  09.05.2008  as  per  the  amendment  in   Finance  Act,

1994.

(iv)   He   also   imposed   penalty   of  Rs.   10,000/-   on   the   appellant   under
Section   77(1)(a)   of   the   Finance   Act,    1994   for   failure   to   obtain

Service  Tax  Registration  under  the  category  of  Supply  of  Tangible

Goods  Services.

3.          Being  aggrieved  wit:h  the  impugned  order,  the  appellant  preferred  this

appeal  on  the  grounds  as  reproduced  in  following  paragraphs.

3.1      The  appellant  contended  that  the  demand  is  not  sust:ainable  on  merits,

as  per the  following  grounds:

>    Mere    supply,     installation     and     maintenance     of    the     measurement

equipment  does  not  make  them  the  service  provider and  that  rendition

of a  service  was  a  s/.r}e  qLja  r)or)  for  charging  Service  Tax  under  the  Act.

In  the  present  case,  the  appellant  had  not  provided  any  service  and  in

absence  of service,  liability  of  Service  Tax  cannot  arise.

>   The  arrangement  between  the  appellant  and  their  customers  was  not

one  of  rendition  of  any  service  but  it  was  only  for  supply  of  gas  and  for

the    said    purpose,    the    appellant    supplied    and    installed    ``measuring

Page 5 of 19



F.No.  V2  (ST)  009/A-Il/2015-16

equipment"  at  the  customers  cost  at  their  premises.  The  ownership  of

the   equipments    remained    with    the   appellant   at   all    times    and    the

appellant  used  the  equipment  for  their  c)wn  purpose  viz.  for  monitoring

the  use  of gas  by  the  customers  and  billing.  Since  t:here  was  no  service

per  se  involved   in  the  transaction,  there  cannot  be   liability  of  Service

Tax.

>    Mere   recovery  of  the   cost  of  equipment   by   the   appellant  from   their

customers   in   accordance   with   the   agreement  to   supply   gas,   did   not

mean   that   the   said   amounts   had   been   recovered   by   them   towards

providing  any  services  to  the  customers.

>    Without    prejudice    to    the    aforesaid,    assuming    that    t:here    was    an

element    of    rendition    of    service    involved    in    the    transaction,    the

appellant  was   not   liable  for  payment  of  Service  Tax   as  the   appellant

was  providing  the  service  to  themselves  to  facilitate  the  supply  of  gas

to  their  customers  which  was  being  supplied  through  the  gas  pipelines

and    that    the    equipments    were    installed    only    for    metering     and

measuring    pressure   without   which   the   appellant   Shall    not   be    in    a

position   to   bill   their   custclmers   for   the   quantum   of   gas   supplied   to

them.

r    Whether    the    appellant    is    providing    taxab)e    service    of   "Supply    of

tangible   goods"   is   dependent   on   two   points.   The   first   point   is   that

service    receiver   should    use   the   equipment   and    secondly,    right   of

possession    should    not    be    transferred    to    the    service    receiver    i.e.

customers.  In  the  present  case,  the  customer  cannot  and  does  not  use

the  equipment  in  terms  of  the  agreement  and   thus,   present  actMty

will  not  fall  under  the  category  of  service  and  accordingly,  the  amount

collected   towards   meter   rent   per   se   will    not   form   part   of   net   tax

liability.

r   The    adjudicating    authority    erred    in    holding    that    the    appellant    is

carrying     out     the     activity     of     maintenance     of    the     measurement

equipment   for   which   they   are   charging   from   their   customers.   The

appellant   is   providing    maintenance    service   to   their   customers   and

charging  a  separate  amount  alongwith  Service  Tax  and  the  same  being

discharged   to   the   exchequer   from   the   beginning   and   therefore   the

findings  are  devoid  of factual  aspects  involved  in  the  matter.

3.2      The  appellant  cont:ended  for the  benefit  of cum  duty  price  as  under:

appellant    has    not    charged    the    amount    of    Service    Tax

Page  6 of 19
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separately,    in    terms   of   the    principles   of   valuation    provided    under

Section   67   of  the   Finance  Act,   1994   containing   the   principles   of  cum

duty   price,   their   liability   for   payment   of   Service   Tax   would    be   Rs.

4,37,888/-instead  of Rs.  4,84,755/-demanded  and  confirmed  vide  the

impugned  order.

>    Section   67  of  the   Finance  Act,   1994   provides  that  the   gross  amount

charged   for  the  service   is   inclusive  of  Service  Tax   payable,   in   a   case

when  no  tax  has  been  separately  collected  on  service  and  tax  has  been

demanded  subsequently  and   in  such  situations,  the  money  recovered

by    service    providers   from    the    service    receiver   would    have   to    be

considered  as  cum  tax  price  as  the  service  providers  would   not  be  in

position  to  recover the  amount as  Service Tax  from  their customers.

`>   The   appellant   has   also   relied   upon   the   judgment   of   Hon'ble   Larger

Bench   of  Tribunal   in   case   of  Sri   Chakra   Tyres   Versus   CCE   (Madras)

reported  at  [1999  (108)   ELT  361]  and   Hon'ble  Supreme  Court  in  case

of  Maruti  Udyog  Ltd.  reported  at  [2002  (141)  ELT  3  (SC)]  in  support  of

their contention.

3.3      The  appellant  also  contended  that  in  the  present  case  that  none  of  the

conditions   for   invoking   the   extended   period   of   limitation   are   satisfied   and

hence  the  demand   confirmed   by  the  adjudicating   authority   vide   impugned

order    is    hit    by    the    bar    of   limitation,    as    per    the    grounds    reproduced

hereunder:

I   The   extended   period   of  limitation   can   be   invoked   only  when   there   is

suppression,   omission  or  failure  to  disclose   information   with   intent  t:o

evade the  payment of service  tax.

+   The  audit  party  audited  the  records/books  of  accounts  of  the  appellant

every  year  and  did   not  raise  any  objection  for  demanding  Service  Tax

on  `Meter  Rent'  particularly  when  the  Show  Cause  Notices  were  .Issued

for  demanding  Service  Tax  on  other  services.  The  appellant  was  earlier

issued    Show    Cause    Notices    F.No.    STC/4-55/O&A/DNII/10-11    dated

\\

|H
_/

/`'

04.10.10,    F,No.    STC/R-IX/O&A/11-12    dated    19.08.2011    and    F.No.

STC/4-18/O&A/12-13    dated     08.10.2012     by    the    Commissioner    of

Service   Tax,   Ahmedabad   wherein   Service   Tax   demanded   under   the

category  of  `Supply  of  tangible  goods  service'  on  the  gas  connection

charges   received   by  the  appellant  from  their  customers,   Accordingly,

the   Revenue   was   very   well   aware   of  the   facts   that   the   appellant   is

receiving  `Meter  Rent'  from   its  customers,   even  then   no  demand  was

raised   at  the   relevant  t.iine   and   therefore,   the   present   proceedlng   is
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barred  by  limitation.

>   The   appellant   has   relied   upon   the   following   judgments   in   support  of

their  contention :

•:.       Pushpam   Pharmaceutical   Company   Versus   CCE,   Bombay   [1995

(78)  ELT  401   (SC)]
•:.        Geo   Tech   Foundations   Versus   CCE,   Pune   [2008   (224)   ELT   177

(SC)]
•:.        Pahwa  Chemicals   Private   linlited  Versus  Commissioner  of  C.   Ex.,

Delhi  [2005  (189)  ELT  257  (SC)]
•:.        Anand   NishiKawa   Co.   Ltd.   Versus   C.C.Ex.,[2005   (188)   ELT   149

(SC)]
•:.        C.C.Ex.  Versus  Bajaj  Auto  Limited  [2010  (260)  ELT  17]

3.4      The   appeHant   has   also   contended   that   the   penalties   imposed   in   the

present  case  are  not  imposable,  as  per the  grounds  reproduced  hereunder:

~    It  was  held   by  the  Hon'ble  Supreme  Court  in  case  of  Commlssioner  of

Central  Excise  Versus  HMM  Ltd.   [1995  (76)  ELT  497  (SC)]  as  well  as  in

case    of    Commissioner    of    C.     Ex.,    Aurangabad    Versus    Balakrishna

Industries   [2006   (201)   ELT  325   (SC)]   and   by  the   Hon'ble  Tnbunal   in

the   case   of   Hyva   India    P.    Ltd.   Versus   Commissioner   of   C.    Excise,

Bangalore-Ill   [2008   (226)   ELT  264   (Tri.   Bang.)I   as   well   as   in   case  of

Godrej   Soaps  Versus   Commissioner  of  Central   Excise,   Mumbai   [2004

(174)  ELT  25  (Tri.   LB)]   held  that  where  the  aemand   is  unsustainable,

the   imposition   of  penalty   cannot  sustain.   In   view   of  the   bonafides   of

the  appellant  in  the  matter  and  the  fact  that  they  are  not  liable  to  pay

any  Service Tax  whatsoever,  no  penalty  can  be  imposed  on  them.

>   The  appellant  has  no  malafide  intent  to  evade  t:he  payment  of  tax  and

therefore  penalty  should  not  be  imposed  in  terms  of  Sect.Ion  76  of  the

Act  and  also  relied   upon  the  decision  of  the  Hon'ble  Tribunal  in  Hariala

Depot   Service   Versus   CCE,   Ahmedabad   reported   in   [2009   (15)   STR

277  (T)]in  support  of their  contention.

>    Since  the  appellant  is  already  registered  with  Service  Tax  department

and   have   been  filing   periodical   Service  Tax   Returns,   penalty   imposed

under  Section   77(1)(a)   of  the  Act  on   the   premise   that   the   appellant

failed  to  obtain  Service  Tax  registration   under  the  category  of  ``Supply

of Tangible  Goods  Services"  ls  not  legally  proper.

>    In  terms  of  settled   law,   penalty   under  Section   78   of  the  Act  can   be

imposed  only  when  Service  Tax  has  not  been  paid  by  reason  of  fraud,
`G\,uS,On,

willful   mis-statement  or  suppression   of  facts   with   Intent  to
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evade  payment  of  Service  Tax  and  in  absence  of  such  circumstances,

the     imposition     of    penalty     is    clearly     unsustainable.     None     of    the

ingredients  for  applicability   of  Section   78   have   been   dealt  with   in   the

impugned  order  passed  by  the  adjudicatjng  authority  and  therefore  the

same   has   been   passed   without   appreciating   the   contentions   of   the

appellant.   Hon'ble  Supreme  Court  ln  case  of  Tamilnadu   Housing   Board

Versus   CCE   reported   at   [1994   (74)   ELT  9   (SC)]   and   also   in   case   of

Hindustan   Steel   Ltd  Versus  State  of  Orissa   reported  at   [1978   (2)   ELT

159(SC)]   held   that   in  the  absence  of  an   intent  to  evade   payment  of

duty,  a  penalty  should  not  be  imposed.

;   In  t:erms  of the  amendment  made  in  the  Section  78  by  the  Finance  Act,

2008   w.e.f   10.5.2008,   the   provisions  of  Section   76   shall   not  apply   if

the  penalty  is  imposed  under  Section  78  of t:he  Act.

r   The  appellant  was  having  bonafjde  belief  that  the  activities  undertaken

by  them   were   not   liable  for   payment  of  Service  Tax   at  the   relevant

time  and  therefore,  the  appellant  had   not  charged  amount  of  Service

Tax    from    customers    and    not    paid    amount    Service    Tax    to    the

department.  In  view  of the  said  facts,  they  were  entitled  to  the  benefit

of  Section  80  of  the  Act  and  therefore,   penalty  should   not  have  been

imposed  by  the  adjudicating  authority  under  Section  76,  77  and  78  of

the  Act.

4.            The    appellant    was    granted    opportunity    for    personal    hearing    on

29.10.2015    by    the    erstwhile    Commissioner    (Appeals-II),    Central    Excise,

Ahmedabad.   The   learned    advocate   appeared   on    behalf   of   the   appellant

intimated   that   a   similar   matter  were   pending   in   the   Hon'ble   Tribunal   and

they   have   also   been   granted   stay   in   the   subject   matter.   Accordingly,   the

present  appeal  was  transferred   in  the  `Call   Book'  on   11.12.2015  in  terms  of

the   CBEC   Circular   No.162/73/95-CX   dat:ed   14.12.1995.   Subsequently,   the

said  Appeal   No.   ST/13196  of  2013  filed   by  the  appellant  in   a   similar  matter

was  disposed  off  by  the  Hon'ble  CESTAT  vide  their  Order  dated  05.04.2019

and    the   department   had    filed    a    Civil   Appeal    No.    2633/2020    before   the

Hon'ble   Supreme   Court   against   the   said   CESTAT   Order   dated   05.04.2019.

Thereafter,  the  CMI  Appeal  No.  2633/2020  filed  by  the  department  has  been

disposed   off  by   Hon'ble  Supreme  Court  vide  their  Order  dated   28.08.2020.

Accordingly,   the   present   appeal   has   been   retrieved   from   `Call   Book'   and

taken  up  for further  appeal  proceedings.

•`\
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5.         The    appellant    was    granted     opportunity    for    personal     hearing     on

27.10.2021     through     video     conferencing.      Shri      Rahul      Patel,     Chartered

Accountant,   appeared   for   personal   hearing   as   authorised   representative   of

the  appellant.   He  re-iterated  the  submissions  made  ln  Appeal   Memorandum.

He   contended   the   demand   on   the   aspect   of   limitation   and   submitted   the

following  case  laws  in  support  of  his  contention:

(i)      Decision   of  Hon'ble   Gujarat   High   Court   in   case   of  CCE   Versus   N.R.
Agrawals  Industries  [2014  (300)  ELT  213]

(ii)     Decision    of    Hon'ble    Gujarat    High    Court    in    case    of   CCE    Versus
Charak  Pharma   [2012  (278)  ELT  319]

(iii)    Decision   of   Hon'ble    Madhya    Pradesh    High    Court   in    case   of   CCE

Versus  Zyg  Pharma  Pvt.   Ltd.   [2017  (358)  ELT  101]

6.            I    have   carefully   gone   through   the   facts   of   the   case   available   on

record,  grounds  of  appeal  in  t:he  Appeal   Memorandum  and  oral  submissions

made  by  the  appellant  at  the  time  of  hearing.  The  issues  to  be  decided  in  the

present  appeal  are  as  under:

>       Whether   the    demand    of   Service   Tax    amount   of   Rs.    4,84,755/-

confirmed    by   the   adjudicating   authority   vide   the    impugned    order

against   the    appellant    under   the    category    of   ``Supply    of   Tangible

Goods   Services"   for   the   period   from    16.05.2008   to   31.03.2013   is

legally  correct,  on  the  grounds  of  merit  or otherwise?

r       Whether  the  demand  of  Service  Tax  confirmed  vide  impugned  order

against   the   appellant   by   the   adjudicating    authority,    invoking    the

extended  period  of  limitation  is  correct  or otherwise?

>       Whether  the  contention  of  the  appellant  t:hat  in  the  present  case,  the

demand   of  Service   Tax   should   be   raised   on   cum   tax   value   of  the

services   and   not   on   the   entire   value   of   `Meter   Rent   Income',    is

sustainable  or  otherwise?

Whether  the   penalties   imposed   on   the   appellant  vide   the   impugned

order    by    the    adjudicating    authority    under    Section     76,     Section

77(1)(a)   and   Section   78   of   the   Finance   Act,    1994   are   correct   or

otherwise?

7.         Accordingly,  I  first  take  up  the  issue  of  demand  of  Service  Tax  amount

of  Rs.  4,84,755/-confirmed  on  account  of `Meter  Rent  Income'  recovered  by

Jhe`a`p\peHant  from  their  customers,  being  covered  within  the  purview  of  the
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definition   of  ``taxable   service"  of  ``Supply   of  Tangible   Goods"   under  Section

65(105)(zzzzj)  of the  Finance  Act,1994.

7.1       As   per  the   facts   mentioned   in   the   impugned   order,   it   is   observed

that   the   `Meter   Rent   Income'   was   charged   by   the   appellant   in   the   bill

raised     to     domest:ic     customers     towards     supply     and      Installation     of

measurement    equipment    at    the    customer's    premises    and    also    the

appellant  has  nowh.ere  raised  any  dispute  as  regards  the  said  facts.

7.2       As   mentioned   in   Para-4   above,   a   Civil   Appeal   No.   2633/2020   was

filed   by   the   department   in   a   similar   matter   of  the   appellant   before   the

Hon'ble  Supreme  Court  against  the  CESTAT  Order  dated   05.04.2019.  The

said   appeal   has   been   disposed   off   by   Hon'ble   Supreme   Court  vide   their

Order   dated    28.08.2020.    I   have   gone   through   the   said    order   of   the

Hon'ble  Supreme  Court  and  find  that:

(i)      The   appeal    filed    by   the    department    before    Hon'ble    Supreme

Court   was   against   the   Order   dated    5.4.2019    passed    by   the

Hon'ble   Tribunal    vide   which    the   decision    of   Commissioner   of

Service  Tax,   Ahmedabad   dated   30.03.2011   has   been   reversed

and  the  demand  is  set  aside  for  payment  of  Service  Tax  on  the

charges    collected    by    t:he    appellant    for    supply    of    pipes    and

measuring       equipment      to       its      customers       under      Section

65(105)(zzzzj)  of the  Finance  Act,1994;

(ii)    The  issue  before  the  Hon'ble  Supreme  Court  under  consideration

was ``Whether  Section  65  (105)  (zzzzj)  of  the  Finance  Act,1994

is  applicable  in  the  said  case,  that  is,  whether the  supply  of  pipes

and  measurement  equipment  (SKID  equipment),  charged  under

the   head   of  ``gas   connection   charges"   by   M/s.   Adani   Gas   Ltd

(appellant  of  the  present  case  who  was  respondent  in  the  said

appeal)   to   its   industrial,   commercial,   and   domestic  consumers,

amounts  to  supply  of tangible  goods  for their  use.".,

(/./.;./   After   analyzing   the   provisions   of   Section   65   (105)   (zzzz].)   of   the

Finance  Act,   1994,  Hon'ble  Supreme  Court  expressed  their  views  at

Para-20    of   the   said    order   dated    28.08.2020   that    "7-he   faxab/e

service  is  defined  as  a  service  which   is  provided  or  which   is  to  be
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provided  by  any  person  to  another "in  relation  to  supply  of tangible

goods".    The    provision     indicates    that    the    goods    may    include

machinery,   equipment  or  appliances.  The  crucial   ingredient  of  the

definit:ion   is   that   the   supply   of   tangible   goods   is   for   the   use   of

another,  without  transferring  the  right  of  possession  and  effective

control  ``of such  machinery,  ec|Liipment  and  appliances''.

(iv)   After    examining    all    the    facts    on    record    of    the    case,    Hon'ble

Supreme  Court  concluded  at  Para-23  and  Para-30  of the  said  Order

as  under:
"23.                At  the  outset,  it  is  clear .........  Thus,  the  ingredient  of  not

transferring   the   ownership,   possession   or  effective   control   of  the

goods  under  Section  65(105)(zzzzj)  .is  satisfied.''

``30.               Thus,  we  are  of  the  view  that  the  supply  of  the  pipelines

and     the     measurement     equipment    (SKID     equipment)     by     the

respondent,   was   of   use   to   the   customers   and   is   taxable   ijnder

Section  65(105)(zzzzj)  of the  Finance  Act  1994''.

(v)     Further,  I  find  that  the  Hon'ble  Supreme  Court  after  analyzing  all

the  relevant  provisions  and  examining  the  facts  of the  case,  held

as  under:

``38.   Thus  construed,   we  are  of  the  view   that  the  Adjudicating

Authority  was  correct  in   concluding  that  the   buyer  of  gas  is  as

interested   as   the   seller   in   ensuring   and   verifying   the   correct

quantity  of  the  gas  supplied  through  the   instrumentality  of  the

measurement  equipment  and  the  pipelines.  Additionally,  the  role

of  regulating  pressure  and  ensuring  the  safety  of  supply  of  gas

performed  by  the  measurement  equipment  is  an  essential  aspect

for the `use' of the consumer.

The      SKID      equipment      fulfils      the      description      in      Section

65(105)(zzzzj)  of  a  taxable  service:   service  in   relation  ``tangible

goods"   where   the   recipient   of   the   service    has   use    (without

possession  or effective  control)  of the goods.

39.  For  the  above  reasons,  we  are  of  the  view  that  the  Tribunal

was   in   error   in   interfering   with   the   findings   and   order   of  the-~-``````\Ad]udicatlng    Authorlty.    The    Judgment    of    the    Tribunal    shall
E=ii

`

Page  12  of 19



F.No.  V2  (ST)  009/A-lI/2015~16

accordingly    stand    set    aside.    The    order    of    the    Adjudicating

Authority  is  restored.  The  appeal  is  allowed  in  the  above  terms."

®

7.3                    In   the   present   case,   I   find   that   the   demand   has   been   raised

against  the  appellant  in   respect  of  the  amount  which   has  been  collected   by

the  appellant  from  the  domestic  customers  under  head  ``Meter  Rent  Income"

towards     supply     and     installation     of     measurement     equipment     at     the

customer's   premises.   The   same   is   squarely   covered   by   the   judgment   of

Hon'ble    Supreme    Court    in    appellant's   own    case.    Hence,    by    respectfully

following    the    judgment    of    Hon'ble    Supreme    Court    vide    Order    dated

28.08.2020,   I   find   that   the   amount   collected    by   the   appellant   from   the

domestic   customers   under   head   ``Meter   Rent   Income"   in   the   present   case

would   be   squarely   covered   within   the   purview   of  t:he   definltion   of  \`taxable

service"  of  ``Supply   of  Tangible   Goods   under  Section   65(105)(zzzzj)   of  the

Finance  Act,   1994.

7.4      In  view  of the  above,  I  find  that  the  demand  of  Service  Tax  amounting

to    Rs.    4,84,755/-confirmed    by    the    adjudicating    authority    against    the

appellant  vide  the  impugned  order  under  the  category  of ``Supply  of Tangible

Goods  Services"  is  legally  proper  on  merit.

8.             Further,  I  find  that  as  per  the  content:ion  of  t:he  appellant  the  demand

is   time   barred   and   the   impugned   order   invoking   extended   period   on   the

grounds  of suppression  of facts  is  not  sustainable.

8.1         As  regards  the  said  contention,  it  is  observed  from  the  facts  emerged

during   the   audit   and   on   verification   of   records   of   the   appellant   that   the

appellant   had   suppressed   the   material   facts   from   the   department   by   not

disclosing   the   details   of   the   amounts   collected   from   domestic   customers

under  the   head  "Meter  Rent  Income",   which  falls  within   the   purview  of  the

definition   of  ``taxable   service"   of  ``Supply   of  Tangible   Goods"   under   Section

65(105)(zzzzj)  of  the  Finance  Act,1994,  in  their  ST-3  `returns.   Hence,  as  per

the  facts  on  record,  I  find  that  there  was  suppression  of  facts  on  the  part  of

appellant  and  t:he  submission  of the  appellant  is  not  correct.

8.2          Further,   it  is  observed   that  the  appellant   is  a   well-established   body

corporate   and   are   no   novices  to  the   laws  governing   the   charge   of  service

tax.   Despite   the   clear   provisions   of   law,   the   appellant   have   failed   in   the

pqisent   case   to   declare   the   taxable   value   of  such   servlces   in   thelr   ST-3
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returns.   In  the  era  of  self  assessment,   a  service   provider  is  not  required  to

maintain   any   statutory   or   separate   records   under   the    provisions   of   the

Finance  Act  and   Rules  made  thereunder.  Therefore,  the  governing  statutory

provisions  create  an   absolute   liability   when   any   provision   is  contravened   or

there  is  a   breach  of  trust  placed  on  them.   Such   incidence  of  short-payment

of  service  t:ax   by  the  appellant  would   never  have  been   noticed,   if  the  audit

officers    had    not    pointed    out   these    issues.    These    acts    of   the    appellant

tantamount  to   wilful   suppression,   concealment   and   mis-statement  of  facts

with  an  intent  to  evade  the  payment  of service  tax.  Accordingly,  I  find  that  in

the  present  case,  the  appellant  failed  to  assess  and  discharge  Service  Tax  on

the  said  service  under  Section  68  of  the  Finance  Act,   1994  read  with   Rule  6

of  the  Service  Tax  Rules,   1994,  failed  to  declare  taxable  value  in  their  ST-3

returns  filed  by  them  from  time  to  time  under  Section  70  of the  Finance  Act,

1994  and  thereby  suppressed  material  facts  with  an  intent  to  evade  payment

of  Service  Tax  amounting  to  Rs.  4,84,755/-leviable  on  the  amount  collected

from   the   domestic   customers   under   head   ``Meter   Rent   Income"   covered

under  the  purview  of the  definition  of ``taxable  service"  of ``Supply  of Tangible

Goods  under  Section  65(105)(zzzzj)  of  the  Finance  Act,1994  and  hence  the

same    are    correctly    liable    to    be    recovered    from    the    appellant    invoking

extended   period   of   limitation   prescrlbed   under   proviso   to   Section   73(1)   of

the   Finance   Act,   1994   alongwith   Interest   under   Section   75   of  the   Finance

Act,   1994.

8.3         I  havegonethrough  thejudgements  relied  upon  bythe  appellant  (as

mentioned   in   Para-5  above)   in   support  of  their  contention   and   findings   are

as  under:

>    Decision   of   Hon'ble   Gujarat   High   Court   in   case   of   CCE   Versus   N.R.

Agrawals  Indust:ries  [2014  (300)  ELT  213]

In  the  said  case,  the  issue  involved  was  eligibility  of  particular  item  for

Modvat    Credit    as    Capital    Goods    and    the    respective    assesse    had

decision   in   their   favour   in   own   previous   case.    Hence,   contention   as

bonafide  act  was  accepted.  In  the  present  case,  I  find  that  there  is  no

such    substantial    ground    exits    in    the    present    case,    to    accept   the

contention    of    the    appellant    for    bonafide    belief.     Hence,    the    said

judgment  would  not  be  applicable  in  the  present  case.

>    Decision   of  Hon'ble  Gujarat   High   Court   in   case   of  CCE   Versus   Charak

Pharma  [2012  (278)  ELT  319]

ZEE_ E=  iE
/,

In   t:he   said   case,   the   issue   involved   was   valuation   of  the   physician's

samples.  The  matt:er  was  referred  t:o  the  Larger  Bench  and  there  were
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contrary   views   on   the   issue.   In   the   present   case,   the   facts   are   not

similar.    Hence,    the    said   judgment   would    not    be    applicable    in    the

present case.

>    Decision   of  Hon'ble   Madhya   Pradesh   High   Court  in  case  of  CCE  Versus

Zyg  Pharma  Pvt.  Ltd.  [2017  (358)  ELT  101]

In   the   said    case,    the   issue   involved    was   availment   of   inadmissible

Cenvat    Credit   and    the    details    of   availment   of   subject    credit    was

already  shown   in   the   monthly   returns.   In   the   present  case,   the   facts

are  different  and   hence  the  said  judgment  would   not  be  applicable  in

the  present  case.

dthdeetDa%arotfmean#.ouMn?reo°fvet5xaMb/€.vMaRusedidontRte

®
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8.4         Further,  I  also  find  that  Hon'ble  CESTAT,  Ahmedabad  in  a  similarcase

of   Modern    Business   Solutions   Versus   Commissioner   of   S.T.,   Ahmedabad,

reported  at  [2019  (24)  GSTL  353  (Tri-Ahmd)]  also  held  as  under:

``4.4     Now  coming  to  the  issue  of  /imitations,  we  find  that  appel/ants  had  not

declared    the    gross    amount    received    in    the    returns    filed    by    them.    The
Commissioner .In  his  order  has  observed  as  follows  :

a_re   not   supplied   to
furnish    the
D_epartrnenf,

rtehqeu#et\
intention  will  have  to  be  believed  as  that  of  evasion

Tdfh:necd=Ir%:r:tfesnL,tBn°?ffhteThre=baa#dnaa;:!Ianun%:shne:to±hhBeehashTaa_SaEto°hrnEfr'adrdeees=bsr:±e=f='SdrEsbca/SoSuer°ednootfnho±f/

aFaEELoeEvf:nsnd,i,i;ag:Get;oanrfbef,fheuvAfsdsfhf:aaaf'fthev::%,sd

ainount  claimed  as  reimbursed  were  not  includible  in  taxable  value  they  were
required  to  declare  the  same  in  ST-3  return,  in  the  column  prescribed  for  it."

8.5      Accordingly,   considering  the  facts  of  the  present  case  on   record   and

following  the  decision  of  Hon'ble  Tribunal  as  discussed  above,   I  find  that  the

adjudicating   authority   has   rightly   invoked   the   extended   period   of  IImitatlon
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on   the   grounds   of   willful   mis-statement   and   suppression   of   facts   by   the

appellant  with  an  .intent to  evade  payment  of  service  tax.

9.             As  regards  the  contention  of  the  appellant  for  the  benefit  of`cum  tax

value'    while    confirming    the    demand    of    Service    Tax    against    them    vide

impugned   order,   I   find   that  the   provisions  of  Section   67(2)   of  the   Finance

Act,  1994  are  as  under:

"SECTION  67.Valuation  of taxable  services  for  charging  service  tax-

(1)    Subject    to    the    provisions    of   this    Chapter,    where    service    tax    is
chargeable   on   any   taxable   service   with   reference   to   its   value,   then   such

value  shall,  -

(i)       in   a   case   where  the   provision   of  service   is   for  a   consideration   in
money,   be  the   gross  amount  charged   by   the   service   provider  for
such  service  provided  or to  be  provided  by  him;

(ii)       in   a   case  where  the   provision   of  service  is   for  a   conslderation   not
wholly  or  partly  consisting  of  money,   be  such  amoLjnt  in  money  as,

with    the    addition    of   service    tax    charged,    is    equivalent   to    the

consideration;

(iii)    in  a  case  where  the  provision  of  service  is  for  a  consideration  whlch
is  not  ascertainable,   be  the  amount  as  may   be  determined   in  the

prescribed  manner.

(2)  Where  the  gross  amount  charged  by  a  service  provider,  for  the  service
provided  or  to  be  provided  is  inclusive  of  service  tax  payable,  the  valu_e  of
such   taxable   service   shall   be   such   amount   as,   with   the   addition   of   tax

payable,  is equal  to the gross amount charged."

9.1          Inthe  presentcase,  itisobservedthatthere  is  noevidenceon  record

to    show    that   the    invoices    specifically    indicated    that    t:he    gross    amount

charged   included   the   amount   of   Service   Tax.   The   appellant   has   also   not

produced  any  such  invoices  e.ither  before  the  adjudicating  authority  or  dur.ing

appeal   proceedings.    Further,   I   have   also   gone   through   the   judgment   of

Hon'ble  Tribunal   in   case   of  Shakti   Motors   reported   at   [2008   (12)   STR  710

(TrLAhmd.)]   and  judgment   of   Hon'ble   Supreme   Court   in   the   case   of  Amit

Agro   Industries   Ltd.   Vs.   CCE,   Ghaziabad   reported   at   [2007   (210)   ELT   183

(SC)]    relied   upon   by   the   adjud.icating   authority   whHe   dealt   with   the   said

aspect  in  the  impugned  order.

9.2          Considering    the    facts    of   the    present   case    and    in    t:erms    of   the

judgments    of    Hon'ble    Tribunal    as    well    as    Hon'ble    Supreme    Court,    as

discussed   in   above   para-9.1,   I   do   not  find   any   reason   to   intervene   in   the

findings   of  the   adjudicating   authority   that   the   appellant   is   not   entitled   for

cum   tax   value   benefit,   as   contended   and   the   demand   confirmed   agalnst

~-then`  of Service Tax  amounting  to  Rs.  4,84,755/-is  correct.
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10.          Further,  as  regards  the  contention  of the  appellant  against  imposition

of  penalty  of  Rs.   4,84,755/-   under  Section   78  of  the   Finance  Act,   1994,   I

also  find  that  the  ingredients  of suppression  of facts  and  wilful  mis-statement

with  an  intent  to  evade  payment  of  service  tax  t:o  the  tune  of  Rs.  4,84,755/-

clearly  exists  in  this  case  and  hence,  the  said  act  on  the  part  of the  appellant

has  also   made  them   liable  for  penalty  under  the  Section   78  of  the   Finance

Act,   1994.  Accordingly,   penalty   imposed   of  Rs.   4,84,755/-   on  the  appellant

vide  the   impugned   order  by  the  adjudicating   authority   under  Section   78  of

the  Finance  Act,  1994  is  legally  correct.

®

11.          As    regards    the    contention    of   the    appellant    against   the    penalty

imposed   under   Section   76   of  the   Finance   Act,   1994,   I   find   that   after  the

amendment   with   effect  from   10.5.2008,   last   proviso   to   Section   78   of  the

Finance  Act,   1994  states  that  if  penalty  is  payable  under  such   section,   the

provisions  of  Section   76   of  the   Finance  Act  shall   not  apply.   Further,   I   also

find   that   the   Hon'ble   High   Court   of   Gujarat   in   Commissioner   of   CGST   &

Central   Excise   Vs.   Sai   Consulting   Engineering   Ltd.   -   2018   (15)   GSTL   708

(Guj.)  also held that "simultaneous  penalties  under  Section  76  as  well  as  78
of the  Finance Act cannot  be  imposed" .

Accordingly,    in    the    present    case,    considering    the    fact   that   the

demand  of  Service  Tax  of  Rs.  4,84,755/-  confirmed  is  for  the  period  from

16.05.2008  to  31.03.2013  only  and   penalty  of  Rs.  4,84,755/-also  imposed

under  Section  78  of  the  Finance  Act,   1944,  I  find  that  the  penalty  imposed

by   the   adjudicating   authority   on   the   appellant   vide   the   impugned   order

under   Section   76   of  the   Finance   Act,    1994   is   not   legally   sustainable   and

liable  to  be  set  aside.

12.          As    regards    the    contention    of   the    appellant    against    the    penalty

imposed  under  Section  77(1)(a)  of the  Finance  Act,1994,  it  is  observed  that

the   adjudicating    authority   has   imposed    penalty   of   Rs.    10,000/-    on   the

appellant   under   Section   77(1)(a)   of   the   Finance   Act,    1994   for   `fallure   to

obtain   Service   Tax   registration   under  the   category   of   Supply   of  Tangible

Goods   Services'.   However,   I   find   that   as   per   the   facts   mentioned   in   the

impugned   order,   the   appellant   is   holding   Service   Tax   Registration   having

Service  Tax  Registration  No.  AABCG5533EST001.  Accordingly,  I  find  that  the

penalty    of    Rs.    10,000/-    imposed    on    the    appellant    by    the    adjudicating
`  authority   vide   the   impugned   order   under   Section   77(1)(a)   of  the   Finance

act,  1994  is  not  legally  sustainable  and  hence,  liable  to  be  set  aside.

11
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13.       On     careful     consideration     of     the      relevant     legal      provisions     and

submission  made  by  the  appellant,  in  view  of  the  discussion  in  the  foregoing

paras,  I  pass  the  Order as  per details  given  below:

(i)     As   regards  the   demand   of  Service  Tax   amount  of  Rs.   4,84,755/-
confirmed   against  the   appellant   under   t:he   category   of  `Supply   of

Tangible  Goods  Services'  under  the  proviso  of  Section  73(1)  of  the

Finance   Act,    1994   by   invoking   the   extended    period    of   limit:ation

alongwith  interest  under  Section  75  of  the  Finance  Act,   1994,  I  find

that  the  contentions  of  the  appellant  are   not  sustainable,   so  as  to

intervene    in    the    impugned    order    passed     by    the    adjudicating

authority.   Hence,  the  impugned  order  is  upheld  to  that  extent  and

appeal  filed  by  the  appellant  to  that  extent  is  re].ected.

(ii)     Further,  I  find  that  the  impugned  order  to  the  extent  of  Penalty  of
Rs.    4,84,755/-    imposed    by    the    ad].udicating    authority    on    the

appellant   under   the   provisions   of   Section   78   of   the   Finance   Act,

1994  is  also  legally  correct  and  accordingly,  the  impugned  order  to

that   extent   is   upheld.   The   appeal   filed   by   the   appellant   to   that

extent  is  rejected.

(iii)   Further,    I    find    that    the    Penalty    imposed    by    the    adjudicating
authority  on   the  appellant  vide  the   impugned   order  under  Section

76  of  t:he  Finance  Act,1994  and  also  under  Section  77(1)(a)  of  the

Finance   Act,    1994,    are    not   legally   sustainable.    Accordingly,    the

impugner  order  to  that  extent   is  set  aside  and   appeal   allowed   to

that extent.

14.      The  appeal  filed  by  the  appellant  stands  disposed  off  in  above  terms.

55Tts~ou.ul
(Althilesh  Kumar)

Commissioner (Appeals)
Date :/Nov/2021

®

a,ystt.,

Attested

( M . P. Sisod iya )
Superintendent  (Appeals)
Central  Excise,  Ahmedabad

By  Regd.  Post A.  D

M/s.  Adani  Energy  Limited

(now  known  as  M/s.  Adani  Gas  Limited),
8th  Floor,  Heritage  Building,

Ashram  Road,  Usmanpura,  Ahmedabad.
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Copy  to  :

1.              The  pr.  Chief commissioner,  CGST  and  central  Excise,  Ahmedabad.
2.              The              Commissioner,              CGST             and              Central              Excise,

Commissionerate:Ahmedabad-North.
3.              The       Deputy       /Asstt.       Commissioner,       Central       GST,       Division-

Commissionerate:Ahmedabad-North.
4.             The      Deputy/Asstt.       Commissioner      (Systems),       Central       Excise,

Commissionerate:Ahmedabad-North.
`ir        Guard file

6.                  PA  File
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